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A bill to be entitled
An act relating to forensic treatnment and
training; anending s. 916.105, F.S.; revising
legislative intent with respect to the
treatment or training of defendants who are
mentally ill, retarded, or autistic and are
conmitted to the Agency for Persons wth
Disabilities; providing that it is the policy
of the state to use restraint and secl usion
only as an energency safety neasure in response
to i mm nent danger; anmending s. 916.106, F.S.
providing and revising definitions; amending s.
916. 107, F.S., relating to the rights of
forensic clients; conform ng provisions to the
transfer of duties fromthe Devel opnenta
Disabilities Program O fice within the
Departnment of Children and Fam|ly Services to
t he Agency for Persons with Disabilities;
revi sing provisions governing the involuntary
treatment of clients; requiring the
coordi nati on of services between the
department, the agency, and the Departnent of
Corrections; amending s. 916.1075, F.S.
revising definitions; revising certain
prohi biti ons on sexual m sconduct involving
enpl oyees, volunteers, or interns of the
Departnent of Children and Fam |y Services or
t he Agency for Persons with Disabilities;
del eting an exenption; requiring that notice of

sexual m sconduct be provided to the inspector

general of the agency or departnent; anending
1
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s. 916.1081, F.S.; providing that an escape or
an attenpt to escape froma civil or forensic
facility constitutes a second-degree felony;
amendi ng s. 916.1085, F.S.; providing for
certain prohibitions concerning contraband
articles to apply to facilities under the
supervision or control of the Agency for
Persons with Disabilities; conformng a
cross-reference; amending s. 916. 1091, F.S.

aut hori zi ng the use of chemnical weapons by
agency personnel; amending s. 916.1093, F.S.

aut horizing the agency to enter into contracts
and adopt rules; requiring that the departnent
and agency adopt rules pertaining to the use of
restraint and seclusion; anending s. 916.111
F.S.; revising provisions governing the
training of mental health experts; anending s.
916. 115, F.S.; requiring that the court appoint
experts to determne the nental condition of a
crimnal defendant; requiring that the
Departnent of Children and Fami |y Services
annual ly provide the courts with a list of
nmental health professionals; amending s.

916.12, F.S.; revising provisions governing the
eval uation of a defendant's conpetence to
proceed; anending s. 916.13, F. S.; revising
condi tions under which a defendant nmay be
involuntarily committed for treatnment; amending
s. 916.145, F.S., relating to charges against a
def endant adj udi cated i nconmpetent; conform ng
provi sions to changes ngde by the act; anendi ng
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s. 916.15, F.S.; clarifying that the

determ nati on of not guilty by reason of
insanity is made under the Florida Rul es of
Crimnal Procedure; amending s. 916.16, F.S.
providing for the continuing jurisdiction of
the court over a defendant involuntarily
conmitted due to nental illness; anending s.
916.17, F.S.; clarifying circunstances under
whi ch the court nay order the conditiona

rel ease of a defendant; amending s. 916. 301
F.S.; requiring that certain eval uations be
conducted by qualified experts; requiring that
the Agency for Persons with Disabilities
provide the court with a list of avail able
retardation and auti sm professionals;
conform ng provisions to the transfer of duties
fromthe Devel opnental Disabilities Program
Ofice within the Departnment of Children and
Fam |y Services to the agency; anending s.

916. 3012, F.S.; clarifying provisions governing
the determ nation of a defendant's nenta
conpetence to proceed; anmending s. 916. 302,
F.S., relating to the involuntary conmtnent of
a defendant; conform ng provisions to the
transfer of duties fromthe Devel opnenta
Disabilities Program O fice within the
Departnment of Children and Fam|ly Services to

t he agency; requiring that the departnment and
agency submt an evaluation to the court before
the transfer of a defendant fromone civil or
forensic facility to another; anending s.
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916.3025, F.S.; clarifying that the conmitting
court retains jurisdiction over a defendant

pl aced on conditional rel ease; providing for
the transfer of continuing jurisdiction to

anot her court where the defendant resides;
amending s. 916.303, F.S.; clarifying
provi si ons governing the dism ssal of charges
agai nst a defendant found to be inconpetent to
proceed due to retardation or autism anendi ng
s. 916.304, F.S.; providing for the conditiona
rel ease of a defendant to a civil facility;
amendi ng ss. 921.137 and 985. 223, F.S.

relating to provisions governing the inposition
of the death sentence upon a nmentally retarded
def endant and the determ nation of inconpetency
in cases involving juvenile delinquency;
conform ng provisions to the transfer of duties
fromthe Devel opnental Disabilities Program
Ofice within the Departnent of Children and
Fam |y Services to the Agency for Persons with
Disabilities; anending ss. 287.057, 408. 036,
943. 0585, and 943.059, F.S.; conform ng

cross-references; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 916.105, Florida Statutes, is
amended to read:

916. 105 Legislative intent.--

(1) It is the intent of the Legislature that the
Departnent of Children and Fam |y Services and the Agency for

4
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Persons with Disabilities, as appropriate, establish, |ocate

and maintain separate and secure forensic facilities and
prograns for the treatment or training of defendants who have
been are charged with a felony and who have been found to be
i ncompetent to proceed due to their nental illness, nenta
retardation, or autism or who have been acquitted of a fel ony
fetentes by reason of insanity, and who, while still under the
jurisdiction of the cormtting court, are conmitted to the
department or agency under the provisions of this chapter

Such Fhe—separate—seedure facilities shall be sufficient to
accomodat e t he nunmber of defendants conmitted under the
conditions noted above.; Except for those defendants found by
t he departnent or agency to be appropriate for treatnment or
training in a civil treatwent facility or program pursuant to
subsection (3), forensic—Sueh—seedre facilities shall be

desi gned and adnmi ni stered so that ingress and egress, together
with other requirenents of this chapter, may be strictly
controlled by staff responsible for security in order to
protect the defendant, facility personnel, other clients, and
citizens in adjacent conmunities.

(2) 1t is further the intent of the Legislature that

treatment or training progranms for defendants who are found to

be mentally ill, retarded, or autistic and are involuntarily
conmitted to the departnment or agency, and who are still under

the jurisdiction of the cormitting court, be provided in sueh
a manner, subject to security requirements and ot her mandates
of this chapter, as to ensure the rights of the defendants as
provided in this chapter

(3) It is also the intent of the Legislature that
eval uation and services to defendants who are nentally ill,
retarded, or autistic be provided in conmunity settings, in

5
1:51 PM 03/ 24/ 06 s2010p- cf 00- kOa




© 00 N O O A~ W N P

W W N N N D N N NN MDD DN PP P PP, PP PPk
R O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2006 PROPOSED COWM TTEE SUBSTI TUTE
Bill No. SB 2010

Bar code 112920
586- 1996A- 06

conmunity residential facilities, or in civil—nenferenste
facilities, whenever this is a feasible alternative to
treatment or training in a state forensic facility.

(4 1t is the policy of this state that the use of

restraint and seclusion on clients is justified only as an

energency safety neasure to be used in response to inm nent

danger to the client or others. It is, therefore, the intent

of the Leqgislature to achi eve an ongoi ng reduction in the use

of restraint and secl usion on persons who are committed to a

civil or forensic facility under this chapter

Section 2. Section 916.106, Florida Statutes, is
amended to read:

916. 106 Definitions.--For the purposes of this
chapter:

(1) "Agency" nmeans the Agency for Persons with

Disabilities. The agency is responsible for training forensic

clients who are devel opnentally disabled due to nenta

retardati on or auti sm and have been deterni ned i nconpetent to

proceed.
(2) 3 "Autisnm has the same meaning as in s. 393. 063.

(3) 2 "Chem cal weapon" neans any shell, cartridge,

bonb, gun, or other device capable of enitting
chl or oacet ophenone (CN), chl orobenzal mal ononitrile (CS) or any
6
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derivatives thereof in any form or any other agent wth
lacrimatory properties, and shall include products such as
that commonly known as "nace."

A3 "dvil facility" means:

(a) A nmental health facility established within the

department or by contract with the departnent to serve

i ndividuals comm tted pursuant to chapter 394 and those
def endants committed pursuant to this chapter who do not
require the security provided in a forensic facility; or—

(b) An internediate care facility for the

devel opnentally disabled, a foster care facility, a group hone

facility, or a supported living setting, as defined in s.

393. 063, designated by the agency to serve those defendants

who do not require the security provided in a forensic

facility.
(5) 4~ "Court" means the circuit court.

(6) "Defendant" nmeans an adult, or a juvenile who is

prosecuted as an adult, who has been arrai gned and charged

with a felony offense under the |laws of this state.

(7) 5 "Departnent” neans the Department of Children

and Fam |y Services. The departnment is responsible for the

treatnent of forensic clients who have been deternined

i nconpetent to proceed due to nental illness or who have been

acquitted of a felony by reason of insanity.

(8) {6y "Express and inforned consent"” or "consent"
means consent given voluntarily in witing after a
consci entious and sufficient explanation and disclosure of the
pur pose of the proposed treatnment, the common side effects of
the treatnent, if any, the expected duration of the treatnment,
and any alternative treatnent avail able.

(YA "Forensic client" or "client" nmeans any
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def endant who has been +s—wenrtaty—++H—retardeth—or—autistie
ant—whe—+s conmitted to the departnent or agency pursuant to

s. 916.13, s. 916.15, or s. 916.302. this—ehapter—ant-
ta—vhohas—been—determnedtoneedtreatnent—for—a

(10) €8y "Forensic facility" neans a separate and
secure facility established within the departnent or agency to
serve forensic clients. A Sueh separate and secure facility
neans a faeirtt+es—shatt—be security-grade building for the

pur pose of separately housing persons with nmental illness from

persons with retardation or autism and separately housing

persons who have been involuntarily commtted pursuant to this

chapter fromnonforensic residents buttdings—tocated—on

(1) 9% "lInconpetent to proceed" neans unable to

proceed at any material stage of a crimnal proceedi ng, which
shall include trial of the case, pretrial hearings involving
8
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guestions of fact on which the defendant m ght be expected to
testify, entry of a plea, proceedings for violation of
probation or violation of community control, sentencing, and
hearings on issues regarding a defendant's failure to conmply
with court orders or conditions or other matters in which the
ment al conpetence of the defendant is necessary for a just
resol ution of the issues being considered.

(12) 363 "Institutional security personnel"” neans the
staff of forensic facilities staff—+enrbers who neet or exceed

the requirenents of s. 943.13 and who are responsible for

providing security, protecting fer—preoteet+oen—-of clients and
personnel, enforcing foer—the—enforeerent—of rules, preventing

and investigating fer—prevenrtton—and—invrestgatton—of

unaut hori zed activities, and for safeguarding the interests of

citizens in the surroundi ng conmuniti es.

(13) 3+ "Mental illness" means an inpairnent of the
enoti onal processes that exercise conscious control of one's
actions, or of the ability to perceive or understand reality,
whi ch inmpairnment substantially interferes with a defendant's
ability to meet the ordinary demands of living. For the
purposes of this chapter, the term does not apply to
defendants with nmental retardation or autism who—are—sotelty
retarded—or—autist+e, and does not include intoxication or

conditions mani fested only by antisocial behavior or substance
abuse i npairnent.

(14)(a) "Restraint" nmeans a physical device, nethod,

or drug used to control behavior. A physical restraint is any

manual net hod or physical or nechanical device, material, or

equi pment _attached or adjacent to the individual's body so

that he or she cannot easily renpve the restraint and which

restricts freedomof novenment or nornml access to one's body.
9
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(b) A drug used as a restraint is a nedication used to

control the person's behavior or to restrict his or her

freedom of novenent. Physically holding a person during a

procedure to forcibly adnmi nister such nedication is a physica

restraint.

(c) Restraint does not include physical devices, such

as orthopedically prescribed appliances, surgical dressings

and bandages, supportive body bands, or other physical holding

when necessary for routine physical exani nations and tests;

for purposes of orthopedic, surgical, or other sinilar nedica

treatnent; when used to provide support for the achi evenent of

functi onal body position or proper bal ance; or when used to

protect a person fromfalling out of bed.

(15) 2 "Retardation" has the sane nmeaning as in s.

393. 063. rmeanrs—Sstghi-Heanty—Ssubaverage—genera—nteHeetual

(16) "Seclusion" neans the physical segregation of a

person in any fashion or the involuntary isolation of a person

in a roomor area fromwhich the person is prevented from

| eaving. The prevention may be by physical barrier or by a

staff nmenber who is acting in a nmanner, or who is physically
10
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situated, so as to prevent the person fromleaving the room or

area. For purposes of this chapter, the term does not nean

isolation due to a person's nedical condition or synptons, the

confinenent in state nental health treatnent facilities to a

bedroom or _area during normal hours of sleep when there is not

an _active order for seclusion, or confinenent during an

energency such as a riot or hostage situation when clients may

be tenporarily placed in their roons for their own safety.

(A7) £3)> "Social service professional " fer—the
purpoeses—oef—part—+++— nmeans a person whose mi ni rum

qualifications include a bachelor's degree and at |east 2

years of social work, clinical practice, special education,
habilitation, or equival ent experience working directly with
persons with retardation, autism or other devel opnmental
disabilities.

Section 3. Section 916.107, Florida Statutes, is
amended to read:

916. 107 Rights of forensic clients.--

(1) RIGHT TO I NDI VIDUAL DI GNI TY. - -

(a) The policy of the state is that the individua
dignity of the client shall be respected at all tinmes and upon
al |l occasions, including any occasi on when the forensic client
is detained, transported, or treated. dients with nenta

illness, retardation, or autism Befendants—who—are—rentatty
HH—retarded—or—autistie—and who are charged with comitting

felonies shall receive appropriate treatnent or training. In
a crimnal case involving a client defentdant who has been
adj udi cated i nconpetent to proceed or not guilty by reason of
insanity, a jail may be used as an energency facility for up
to 15 days following f+roemthe date the departnent or agency
recei ves a conpl eted copy of t?i court conmtnent order
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containing all #he docurmentation required by Rules 3.212 and
3.217, Florida Rules of Crinminal Procedure. For a forensic
client i = ; Sti-€;
who is held in a jail awaiting admission to a facility of the
depart nment or agency;—ant—whe—has—been—atdidti-cated—+nReconrpetent
teo—proceed—or—not—guitty—by—+reasen—of—+nsant-ty, eval uation and
treatment or training nmay shat be provided in the jail by the

local conmunity nmental health provider pubHe—receirving
faet+y for nental health services, e+ by the devel opnenta

disabilities serviees programfor persons with retardation or

autism the client's physician or psychol ogi st, or any other
appropriate programuntil the client is transferred to a civi
or forensic facility the—eustogdy—of—the—departrent.
(b) Forensic clients MenatatHy—+H-—retardetd—or
D : ; . I
ptrstant—to—this—ehapter—angd who are initially placed in, or

subsequently transferred to, a civil facility as described in

part | of chapter 394 or to a residential facility as
described in chapter 393 shall have the sane rights as other
persons conmitted to these facilities for as |l ong as they
remai n there.

(2) RIGHT TO TREATMENT. - -

(a) The policy of the state is that neither the

department nor the agency shall #net deny treatnment or training

to any client and that no services shall be del ayed at—a
faetH+y because the forensic client is indigent pursuant to
s. 27.52 and presently unable to pay. However, every
reasonable effort to collect appropriate reinbursement for the
cost of providing services to clients able to pay for the
servi ces, including reinmbursenent frominsurance or other
third-party paynents, shall be nade by facilities providing

12
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services pursuant to this chapter and in accordance with the
provisions of s. 402.33.

(b) Each forensic client shall be given, at the tine
of admi ssion and at regular intervals thereafter, a physica
exam nation, which shall include screening for conmunicabl e
di sease by a health practitioner authorized by law to give
such screenings and exam nati ons.

(c) Every forensic client -ecoemittedpursuant—to—this
aet shall be afforded the opportunity to participate in
activities designed to enhance self-imge and the beneficia
effects of other treatnents or training, as determ ned by the
facility.

(d) Not nore than 30 days after admi ssion, each client
shal | have and receive, in witing, an individualized
treatment or training plan which the client has had an
opportunity to assist in preparing.

(3) RIGHT TO EXPRESS AND | NFORMED CONSENT. - -

(a) A forensic client eormttedtothedepartrent
putstant—to—thi-s—aet shall be asked to give express and

informed witten consent for treatnent. If aclient +A=a

ferenste—Fact+ty refuses such treatment as is deened

necessary and essential by the client's multidisciplinary

treat ment team at—the—forenste—factty for the appropriate
care of the client antd—the—safetyofthe—etent—or—ethers,

such treatnment nmay be provided under the follow ng

ci rcunst ances:

1. In an energency situation in which there is
i medi ate danger to the safety of the client or others, such
treatment nmay be provided upon the witten order of a
physician for a period not to exceed 48 hours, excluding
weekends and | egal hol i days. &g, after the 48-hour period,

1:51 PM 03/ 24/ 06 $2010p- cf 00- kOa
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the client has not given express and informed consent to the
treatment initially refused, the adm nistrator or designee of
the civil or forensic facility shall, within 48 hours,

excl udi ng weekends and | egal holidays, petition the conmitting
court or the circuit court serving the county in which the
facility is located, at the option of the facility

adm ni strator or designee, for an order authorizing the
continued treatnent of the client. 1In the interim the need

for treatnent shall be reviewed every 48 hours and may be

continued w thout the consent of the client upon the continued
witten order of a physician who has determ ned that the
emergency situation continues to present a danger to the
safety of the client or others.

2. In a situation other than an emergency situation
the adm nistrator or designee of the #ferenst+e facility shal

petition the court for an order authorizing necessary and

essential #he treatnent for to the client. The order shal
all ow such treatnment for a period not to exceed 90 days
following fremthe date of the entry of the order. Unless the
court is notified in witing that the client has provided
express and inforned consent in witing or that the client has
been di scharged by the comitting court, the admi nistrator or
desi gnee shall, prior to the expiration of the initial 90-day
order, petition the court for an order authorizing the
continuation of treatnent for another 90-day period. This
procedure shall be repeated until the client provides consent
or is discharged by the commtting court.

3. At the hearing on the issue of whether the court
shoul d enter an order authorizing treatment for which a client

was unable or has refused to give express and informed

consent, the court shall determ ne by clear and convincing
14
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evi dence that the client has nental illness, retardation, or

auti sm +s—rwentatHy—itH——retardet—or—auvtiste—as—detined—in
thi-s—ehapter, that the treatment not consented to is essentia

to the care of the client, and that the treatnent not
consented to is not experinental and does not present an
unr easonabl e ri sk of serious, hazardous, or irreversible side
effects. In arriving at the substitute judgnment decision, the
court must consider at least the followi ng factors:

a. The client's expressed preference regarding
treatment;

b. The probability of adverse side effects;

c. The prognosis wthout treatnment; and

d. The prognosis with treatnent.

The hearing shall be as convenient to the client as may be
consistent with orderly procedure and shall be conducted in
physi cal settings not likely to be injurious to the client's
condition. The court may appoint a general or specia
nmagi strate to preside at the hearing. The client or the
client's guardian, and the representative, shall be provided
with a copy of the petition and the date, tinme, and |ocation
of the hearing. The client has the right to have an attorney
represent himor her at the hearing, and, if the client is
i ndi gent, the court shall appoint the office of the public
defender to represent the client at the hearing. The client
may testify or not, as he or she chooses, and has the right to
Ccross-exam ne witnesses and nay present his or her own
Wi t nesses.

(b) In addition to the provisions of paragraph (a), in
the case of surgical procedures requiring the use of a genera
anesthetic or electroconvul sive treatment or nonpsychiatric

15
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nedi cal procedures, and prior to perform ng the procedure,
witten pernission shall be obtained fromthe client, if the
client is legally conpetent, fromthe parent or guardi an of a
m nor client, or fromthe guardian of an inconmpetent client.
The adm nistrator or designee of the forensic facility or a
designated representative may, with the concurrence of the
client's attendi ng physician, authorize energency surgical or
nonpsychiatric nedical treatnent if such treatnment is deened
lifesaving or for a situation threatening serious bodily harm
to the client and perm ssion of the client or the client's

guardi an could not eannet be obtai ned before provision of the

needed treatnent.

(4) QUALITY OF TREATMENT. - -

(a) Each forensic client eormttedpursvant—to—thts
ehapter shall receive treatnment or training suited to the
client's needs, which shall be adninistered skillfully,
safely, and humanely with full respect for the client's
dignity and personal integrity. Each client shall receive
such nedi cal, vocational, social, educational, and
rehabilitative services as the client's condition requires to
bring about a return to court for disposition of charges or a
return to the community. 1In order to achieve this goal, the
departrment and the agency shall coordinate their services with
each other, the Departnment of Corrections, is—directedte
eoordinate—the—servi-ces—ef—the—Menta—Heath—Program-oice
ant—the—DbPeveloprental—brsabiHtiesProgram-oHce—wth—at-
ether—prograns—of—the—departwent and ot her appropriate state

agenci es.

(b) dients shall be free fromthe unnecessary use of

restraint and seclusion. Restraints shall be enployed only in

energencies or to protect the client or others from.inm nent
16
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injury. Restraint or seclusion may not be enpl oyed as

puni shnent _or for the conveni ence of staff. Any instance of

the use of restraint or seclusion nust be docunented in the

facility record of the client.
(5) COVMUNI CATI ON, ABUSE REPORTI NG AND VISITS. --
&) Each forensic client eormttedpursvant—to—the
provi-stons—ef—thi-s—ehapter has the right to comunicate freely

and privately with persons outside the facility unless it is

determ ned that such communication is likely to be harnful to
the client or others. Clients shall have the right to contact
and to receive communi cation fromtheir attorneys at any
reasonabl e tine.

(a) by Each forensic client eormtted—under—the
provistons—oef—this—ehapter shall be allowed to receive, send,
and nmai|l seal ed, unopened correspondence; and no client's
i ncom ng or outgoing correspondence shall be opened, del ayed,
hel d, or censored by the facility unless there is reason to
believe that it contains itens or substances which may be
harnful to the client or others, in which case the
admi ni strator or designee may direct reasonable exam nation of
such mail and nay regul ate the disposition of such itens or
subst ances. "Correspondence" shall not include parcels or
packages. Forensic facilities are authorized to pronul gate
reasonabl e institutional policies to provide for the
i nspection of parcels or packages and for the renoval of
contraband items for health or security reasons prior to the
contents being given to a client.

(b)tey If aclient's right to communicate is
restricted by the admi nistrator, witten notice of such

restriction and the duration of the restriction shall be

served on the client or his or her |egal guardian or
17
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representatives, and such restriction shall be recorded on the
client's clinical record with the reasons therefor. The
restriction of a client's right to communicate shall be
reviewed at |east every 7 days.

(c) e Each forensic facility shall establish
reasonabl e institutional policies governing visitors, visiting
hours, and the use of tel ephones by clients in the |east
restrictive manner possible.

(d) ey Each forensic client eormtted—pursutant—to—thts
chapter shall have ready access to a tel ephone in order to
report an all eged abuse. The facility or program staff shal
orally and in witing informeach client of the procedure for
reporting abuse and shall present the information in a
| anguage the client understands. A witten copy of that
procedure, including the tel ephone nunber of the central abuse
hotline and reporting forms, shall be posted in plain view

(e)tH The departnent's or agency's forensic
facilities shall develop policies providing a procedure for
reporting abuse. Facility staff shall be required, as a
condition of enployment, to become famliar with the
procedures for the reporting of abuse.

(6) CARE AND CUSTCODY OF PERSONAL EFFECTS OF
CLIENTS.--A forensic client's right to possession of clothing
and personal effects shall be respected. The departnent or
agency by rule, or the adm nistrator of any forensic facility
by witten institutional policy, may declare certain items to
be hazardous to the health or welfare of clients or others or
to the operation of the facility. Such itens may be
restricted fromintroduction into the facility or may be
restricted frombeing in a client's possession. The
adm ni strator or designee may &gke tenporary custody of such
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ef fects when required for nedical and safety reasons. Custody
of such personal effects shall be recorded in the client's
clinical record

(7) VOTING IN PUBLI C ELECTIONS. --A forensic client
eormtted—pursuant—to—thi-s—ehapter who is eligible to vote
according to the laws of the state has the right to vote in
the primary and general elections. The departnment and agency
shall establish rules to enable clients to obtain voter
registration forns, applications for absentee ballots, and
absentee ball ots.

(8) CLINICAL RECORD; CONFI DENTIALITY.--A clinica
record for each forensic client shall be maintained. The
record shall include data pertaining to adm ssion and such
other information as may be required under rules of the

departrment or the agency. Unless waived by express and

i nforned consent of the client or the client's | egal guardian
or, if the client is deceased, by the client's persona
representative or by that famly nenmber who stands next in
line of intestate succession or except as otherw se provided
in this subsection, the clinical record is confidential and
exenpt fromthe provisions of s. 119.07(1) and s. 24(a), Art.
| of the State Constitution.

(a) Such clinical record nay be rel eased:

1. To such persons and agencies as are designated by
the client or the client's |egal guardian

2. To persons authorized by order of court and to the
client's counsel when the records are needed by the counse
for adequate representation.

3. To a qualified researcher, as defined by rule; a
staff nember of the facility; or an enployee of the departnent
or _agency when the administrator of the facility, or secretary
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or director of the departnent or agency, deens it necessary
for treatnent of the client, maintenance of adequate records,
conpil ation of treatnent data, or evaluation of prograns.

4. For statistical and research purposes if the
information is abstracted in such a way as to protect the
identity of individuals.

5. If aclient receiving services ptrstart—to—thts
chapter has declared an intention to harm ot her persons—Vhen
steh—a—deetaration—has—been—+ade, the adnmi ni strator shal
aut horize the release of sufficient information to provide
adequate warning to the person threatened with harm by the
client, and to the cormmtting court, the state attorney, and
the attorney representing the client.

6. To the parent or next of kin of a client nentatty
HH—retarded—or—autistie—personr who is committed to, or is
bei ng served by, a facility or program when such information
islimted to that person's service plan and current physica
and nental condition. Release of such information shall be in
accordance with the code of ethics of the profession involved

and nust comply with all state and federal |aws and

requl ati ons pertaining to the release of personal health

i nf ormati on.

(b) Notwithstandi ng other provisions of this
subsection, the departnent or agency may request or receive
fromor provide to any of the following entities client
information to facilitate treatnent, habilitation
rehabilitation, and continuity of care of any forensic client:

1. The Social Security Adninistration and the United
States Departnment of Veterans Affairs;

2. Law enforcenent agencies, state attorneys, defense
attorneys, and judges in regard to the client's status;

20
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3. Jail personnel in the jail in te which a client may
be housed returned; and

4. Community agencies and others expected to provide
followup care to the client upon the client's return to the
conmuni ty.

(c) The departnent or agency may provide notice to any
client's next of kin or first representative regardi ng any
serious nmedical illness or the death of the client.

(d)1. Any |law enforcement agency, facility, or other
government al agency that receives information pursuant to this
subsection shall nmaintain the confidentiality of such
i nformati on except as otherw se provided herein.

2. Any agency or private practitioner who acts in good
faith in releasing information pursuant to this subsection is
not subject to civil or crimnal liability for such rel ease.

(9) HABEAS CORPUS. - -

(a) At any tinme, and without notice, a forensic client
detained by a facility, or a relative, friend, guardian,
representative, or attorney on behalf of such client, my
petition for a wit of habeas corpus to question the cause and
legality of such detention and request that the committing
court issue a wit for release. Each client ecoenmtted
put-stant—to—thi-s—ehapter shall receive a witten notice of the
right to petition for a wit of habeas corpus.

(b) Aclient or his or her |egal guardian or
representatives or attorney may file a petition in the circuit
court in the county where the client is commtted alleging
that the client is being unjustly denied a right or privilege
granted herein or that a procedure authorized herein is being
abused. Upon the filing of such a petition, the circuit court
shal | have the authority to cogguct a judicial inquiry and to
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i ssue any appropriate order to correct an abuse of the
provi sions of this chapter

(10) TRANSPORTATI ON. - -

(a) The sheriff shall consult with the governi ng board
of the county as to the nost appropriate and cost-effective

means of transportation for forensic clients who have been

conmtted for treatment or training. Such consultation shal
include, but is not limted to, consideration of the cost to
the county of transportation perforned by sheriff's departrent
personnel as opposed to transportation performed by other
neans and, if sheriff's departrent personnel are to be used
for transportation, the effect such use will have, if any, on
service delivery levels of the sheriff's road patrol. After
such consultation with the governing board of the county, the
sheriff shall determ ne the nost appropriate and
cost-effective neans of transportation for forensic clients
conmitted for treatment or training.

(b) The governing board of each county is authorized
to contract with private transport conpanies for the
transportation of such clients to and froma facility.

(c¢) Any conpany that transports a client pursuant to
this section is considered an i ndependent contractor and is
solely liable for the safe and dignified transportation of the
client. Any transport conpany that contracts with the
governi ng board of a county for the transport of clients as
provided for in this section shall be insured and provide no
| ess than $100,000 in liability insurance with respect to the
transportation of the clients.

(d) Any conpany that contracts with a governing board
of a county to transport clients shall conply with the
applicable rules of the departnent or agency to ensure the
1:51 PM 03/ 24/ 06 2 s2010p- cf 00- kOa
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safety and dignity of the clients.

(11) LIABILITY FOR VI OLATI ONS. - - Any person who
vi ol ates or abuses any rights or privileges of a forensic
client in the custody of the departnent or agency which are

provi ded under this chapter shall be by—this—aet—+s liable for

damages as determined by |aw. Any person who acts in good

faith in conplying with the provisions of this chapter aet is
i mMmune fromcivil or crimnal liability for his or her actions
in connection with the adm ssion, diagnosis, treatnent,
training, or discharge of a client to or froma facility.
However, this subsection does not relieve any person from
liability if he or she is negligent.

Section 4. Subsections (1), (2), (3), (4), and (5) of
section 916.1075, Florida Statutes, are anended to read:

916. 1075 Sexual m sconduct prohibited; reporting
requi red; penalties.--

(1) As used in this section, the term

(a) "Covered person" neans an *enpl oyee—nctudes—any
pate—staf+—renrber, volunteer, or intern of the departnent or

agency; any person under contract with the departnent or

agency; and any person providing care or support to a forensic

client on behal f of the departnent, the agency, or their s

provi ders.

(b) "Sexual activity" neans:

1. Fondling the genital area, groin, inner thighs,
buttocks, or breasts of a person.

2. The oral, anal, or vagi nal penetration by or union
with the sexual organ of another or the anal or vagi na
penetration of another by any other object.

3. Intentionally touching in a lewd or |ascivious
manner the breasts, genitals, the genital area, or buttocks,

23
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or the clothing covering them of a person, or forcing or
enticing a person to touch the perpetrator

4. Intentionally masturbating in the presence of
anot her person.

5. Intentionally exposing the genitals in a lewd or
| asci vi ous manner in the presence of another person

6. Intentionally conmtting any other sexual act that
does not involve actual physical or sexual contact with the
victim including, but not limted to, sadomasochi stic abuse,
sexual bestiality, or the simulation of any act involving
sexual activity in the presence of a victim

(c) "Sexual misconduct" means any sexual activity

between a covered person anr—enptoyee and a forensic client in

the custody of the departnment or agency, regardless of the

consent of the client. The termdoes not include an act done
for a bona fide medical purpose or an internal search
conducted in the | awful performance of duty by a covered
person an—enployee.

(2) A covered person Anr—enrptoeyee who engages in sexua

m sconduct with a forensic client who resides in a civil or

forensic facility commits a felony of the second degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084. Such person Anr—enptoeyee nmay be found guilty of
violating this subsection without having committed the crine
of sexual battery.

(3) The consent of a forensic the client to sexua
activity is not a defense to prosecution under this section

(4) This section does not apply to a covered person aft

efptoeyee who:

(a) Is legally married to the client; or

(b) Has no reason to believe that the person with whom
24
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the covered person enployee engaged in sexual msconduct is a

client receiving services as described in subsection (2).

(5) A covered person Anr—enptoyee who w tnesses sexua

m sconduct, or who otherw se knows or has reasonabl e cause to
suspect that a person has engaged in sexual m sconduct, shal

i mediately report the incident to the departnment's centra
abuse hotline and to the appropriate |local |aw enforcenent

agency. The covered person Such—enptoyee shall al so prepare,

date, and sign an i ndependent report that specifically

descri bes the nature of the sexual m sconduct, the | ocation
and time of the incident, and the persons involved. For an

allegation pertaining to a forensic client conmtted to the

agency, the covered person enptoyee shall deliver the report

to the supervisor or programdirector, who shall provide

copies to the agency's +s—+espenstble—for—proviting—ecoptes—to
the—departrent—s i nspector general. For an allegation

pertaining to a forensic client commtted to the departnent,

t he covered person shall deliver the report to the supervisor

or programdirector, who shall provide copies to the

department's inspector general. The inspector general shal

i medi ately conduct an appropriate adm nistrative
i nvestigation, and, if there is probable cause to believe that
sexual m sconduct has occurred, the inspector general shal
notify the state attorney in the circuit in which the incident
occurred.

Section 5. Section 916.1081, Florida Statutes, is
amended to read:

916. 1081 Escape from program penalty.--

(1) A forensic client who is Adefendant involuntarily

conmitted to the departnment or agency, who is in the custody

of the departnent or agency, and uhger—the—provistors—ef—thts
25
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ehapter who escapes or attenpts to escape froma civil or
forensic facility er—programcomrits a felony of the second
degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

(2) A person who is involuntarily conmtted to the

department or the agency because of an active previous

sentence, who remmins in the custody of the Departnent of

Corrections, and who escapes or attenpts to escape froma

facility or programof the Departnent of Corrections commits a

felony of the second degree, punishable as provided in s.

944. 40.

Section 6. Subsection (1) and paragraph (b) of
subsection (2) of section 916.1085, Florida Statutes, are
amended to read:

916. 1085 Introduction or renoval of certain articles
unl awful ; penalty.--

(1) (a) Except as authorized by |law or as specifically
aut horized by the person in charge of a facility, it is
unlawful to introduce into or upon the grounds of any facility
under the supervision or control of the departnment or agency,
or to take or attenpt to take or send therefrom any of the
following articles, which are hereby declared to be contraband
for the purposes of this section

1. Any intoxicating beverage or beverage which causes
or may cause an intoxicating effect;

2. Any controlled substance as defined in chapter 893;

3. Any firearmor deadly weapon; or

4. Any other itemas determ ned by the departnent or

t he agency, and as designated by departrentat rule or by—the
atiini-strater—ef—any—fact-Hty—and—designrated by witten
institutional policies, to be hazardous to the wel fare of
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clients pat+ents or the operation of the facility.
(b) It is unlawful to transmt to, attenpt to transmt
to, or cause or attenpt to cause to be transnmitted to or

received by any client of any facility under the supervision

or control of the departnment or agency any article or thing

declared by this section to be contraband, at any place that
whieh i s outside of the grounds of such facility, except as
aut horized by law or as specifically authorized by the person
in charge of such facility.

(2)

(b) These provisions shall be enforced by
institutional security personnel as defined in s. 916.106(12)

5—946-366(106) or by a |l aw enforcenent officer as defined in
s. 943. 10.

Section 7. Section 916.1091, Florida Statutes, is
amended to read:

916. 1091 Duties, functions, and powers of
institutional security personnel.--1n case of energency, and
when necessary to provide protection and security to any
client, to the personnel, equipment, buildings, or grounds of
a departnent or agency facility, or to citizens in the
surroundi ng conmunity, institutional security personnel nay,
when aut horized by the administrator of the facility or her or
hi s desi gnee when the administrator is not present, use a
chem cal weapon against a patient housed in a forensic
facility. However, such weapon shall be used only to the
extent necessary to provide sueh protection and security.
Under no circunstances shall any sueh officer carry a chenica
weapon on her or his person except during the period of the
emergency for which its use was authorized. Al chenica
weapons shall be placed in secure storage when their use is
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not authorized as provided in this section

Section 8. Section 916.1093, Florida Statutes, is
amended to read:

916. 1093 Operation and administration; rules.--

(1) The departnent or agency nmay +Ss—authertzed—te

enter into contracts and do such things as nay be necessary
and incidental to assure conpliance with and to carry out the
provi sions of this chapter in accordance with the stated

| egi slative intent.

(2) The departnent or agency may has—autherity—to
adopt rules pursuant to ss. 120.536(1) and 120.54 to inpl enment

the provisions of this chapter. Rules adopted under this

subsection nust include provisions governing the use of

restraint and seclusion which are consistent with recogni zed

best practices and professional judgnent; prohibit inherently

dangerous restraint or seclusion procedures; establish

limtations on the use and duration of restraint and

secl usion; establish neasures to ensure the safety of program

participants and staff during an incident of restraint or

secl usion; establish procedures for staff to foll ow before,

during, and after incidents of restraint or seclusion

establish professional qualifications of and training for

staff who may order or be engaged in the use of restraint or

seclusion; and establish mandatory reporting, data-collection,

and dat a-di ssem nati on procedures and requirenments. Rules

adopt ed under this subsection nust require that each instance

of the use of restraint or seclusion be docunented in the

facility's record of the client.

Section 9. Section 916.111, Florida Statutes, is
amended to read:
916. 111 Training of nmental health experts.--The
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eval uation of defendants for conpetency to proceed or for
sanity at the time of the comm ssion of the of fense shall be
conducted in such a way as to ensure uniform application of
the criteria enunerated in Rules 3.210 and 3.216, Florida
Rul es of Crimnal Procedure. The departnent shall devel op
and may contract with accredited institutions:

(1) To provide:

(a) A plan for training eemmuntty nental health
professionals to performforensic evaluations and to
standardi ze the criteria and procedures to be used in these
eval uati ons;

(b) dinical protocols and procedures based upon the
criteria of Rules 3.210 and 3.216, Florida Rules of Crimnal
Procedure; ant

(c) Training for eemynrity nmental heal th professionals
in the application of these protocols and procedures in
perform ng forensic evaluations and providing reports to the
courts; and

(2) To conpile and maintain the necessary information
for evaluating the success of this program including the
nunber of persons trained, the cost of operating the program
and the effect on the quality of forensic evaluations as
neasured by appropriateness of adm ssions to state forensic
facilities and to comrunity-based care prograns.

Section 10. Section 916.115, Florida Statutes, is
amended to read:

916. 115 Appoi ntrent of experts.--

(1) tay—Anpgaty—the—departrent—shaH—provi-de—the
eourts—wth—a—t+H-st—ef—rentat—heat-th—professtonats—who—have
cotpteted—approved—tratning——as—experts—

by The court shall &y appoint no nore than three
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experts to determne +ssues—of the nmental condition of a
defendant in a crimnal case, including the—+ssues—of
conpetency to proceed, insanity, andg involuntary
hespttat-zat+on—or placenent, and treatnent. The panel of
experts Ar—expert may eval uate the defendant in jail or in

anot her appropriate local facility or in a facility of the

Departnent _of Corrections.

(a)fte)r To the extent possible, the an appointed
experts expert shall have conpl eted forensic eval uator
trai ni ng approved by the department and shall be etther a
psychiatrist, licensed psychol ogi st, or physician

(b) The departnment shall maintain and provide the

courts annually with a list of available nental health

pr of essi onal s who have conpl eted the approved training as

experts.

(2) EBExpert—witnesses—appointed—by—the—court—to
evattate—the—rental——conrdit-on—of—adefendant—n—-a—ertmnat
case—shat—be—atHovwedreasonablefeesfor—servicesrendered—as
evattators—ef—eonpetence—or—Safity—ant—as—wtnresses—

&)= The court shall pay for any expert that it
appoi nts by court order, upon notion of counsel for the
def endant or the state or upon its own nmotion. |If the defense
or the state retains an expert and waives the confidentiality
of the expert's report, the court may pay for no nore than two
addi ti onal experts appointed by court order. If an expert
appoi nted by the court upon notion of counsel for the
def endant specifically to evaluate the conpetence of the
defendant to proceed al so addresses if—his—er—her—evatdvation
i ssues related to sanity as an affirmative defense, the court
shall pay only for that portion of the expert's fees relating
to the eval uation on conpetenc§oto proceed, and the bal ance of
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the fees shall be chargeable to the defense.

(a)2~ Pursuant to s. 29.006, the office of the public
def ender shall pay for any expert retained by the office.

(b)3+~ Pursuant to s. 29.005, the office of the state
attorney shall pay for any expert retained by the office and-

et : et 4 el . ot
atterney—shaHH—pay for any expert whomthe office retains and
whom the of fice nobves the court to appoint in order to ensure
that the expert has access to the defendant.

()4~ An expert retained by the defendant who is
represented by private counsel appointed under s. 27.5303
shal |l be paid by the Justice Adm nistrative Conm ssion.

(d)5- An expert retained by a defendant who is
i ndi gent for costs as determined by the court and who is
represented by private counsel, other than private counse
appoi nted under s. 27.5303, on a fee or pro bono basis, or who
is representing hinself or herself, shall be paid by the
Justice Administrative Comm ssion fromfunds specifically
appropriated for these expenses.

(e){tb)y State enployees shall be paid expenses pursuant
tos. 112.061.

(f)te)y The fees shall be taxed as costs in the case.

() In order for an expert to be paid for the
services rendered, the expert's report and testinony nust
explicitly address each of the factors and follow the
procedures set out in this chapter and in the Florida Rul es of
Crim nal Procedure.

Section 11. Subsections (1) and (2) of section 916.12,
Florida Statutes, are anended to read

916. 12 Mental conpetence to proceed.--

(1) A defendant is inconpetent to proceed within the

31
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nmeani ng of this chapter if the defendant does not have
sufficient present ability to consult with her or his |awer
with a reasonabl e degree of rational understanding or if the
def endant has no rational, as well as factual, understanding
of the proceedi ngs agai nst her or him

(2) Mental health experts appointed pursuant to s.

916. 115 Anr—expert shall first determ ne whether the defendant
petsenr is nentally ill and, if so, consider the factors
related to the issue of whether the defendant neets the

criteria for conpetence to proceed as described in subsection

( 1) —that—s—whether—the—defenrdant—has—suf-Hetrent—present

: ' : ' : E ey :
proceedings. A defendant nust be eval uated by no fewer than
two experts before the court commits the defendant or takes
ot her action authorized by this chapter or the Florida Rul es
of Crimnal Procedure, except if one expert finds that the
defendant is inconpetent to proceed and the parties stipulate
to that finding, the court may commit the defendant or take
ot her action authorized by this chapter or the rul es without
further evaluation or hearing, or the court may appoint no
nore than two additional experts to eval uate the defendant.
Not wi t hst andi ng any stipulation by the state and the
defendant, the court nmay require a hearing with testinmony from
the expert or experts before ordering the comm tnent of a
def endant .

Section 12. Section 916.13, Florida Statutes, is
amended to read:

916. 13 Involuntary commtment of defendant adjudicated

i nconmpetent. --
32
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(1) Every defendant who is charged with a fel ony and

who i s adjudicated i nconpetent to proceed—purstant—te—the
appteabte—+Horda—FRutes—ef—Crmnal—Procedure- may be
involuntarily committed for treatnent upon a finding by the
court of clear and convincing evidence that:

(a) The defendant is mentally ill and because of the
nmental illness:

1. The defendant is manifestly incapable of surviving
alone or with the help of willing and responsible famly or
friends, including available alternative services, and,
wi thout treatnent, the defendant is likely to suffer from
negl ect or refuse to care for herself or hinmself and such
negl ect or refusal poses a real and present threat of
substantial harmto the defendant's well-being; or andg

2. There is a substantial l|ikelihood that in the near
future the defendant will inflict serious bodily harm on
herself or hinself or another person, as evidenced by recent
behavi or causing, attenpting, or threatening such harm

(b) Al available, less restrictive treatnent
alternatives, including treatment in comunity residentia
facilities or comunity inpatient or outpatient settings,
whi ch woul d of fer an opportunity for inprovement of the

defendant's conditi on have been judged to be inappropriate;

and

(c) There is a substantial probability that the nenta
illness causing the defendant's inconpetence will respond to
treatment and the defendant will regain conpetency to proceed

in the reasonably foreseeable future.
(2) A defendant who has been charged with a felony and

who has been adj udi cated i nconpetent to proceed due to nental

illness, and who neets the criteria for involuntary commtnment
33
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to the department under the provisions of this chapter, may be
conmitted to the departnment, and the departnent shall retain
and treat the defendant. No later than 6 nonths after the
date of admi ssion and e+ at the end of any period of extended
conmtment, or at any tinme the adm nistrator or designee shal
have determ ned that the defendant has regai ned competency to
proceed or no longer neets the criteria for continued
conmitment, the administrator or designee shall file a report
with the court pursuant to the applicable Florida Rules of
Crimnal Procedure

Section 13. Section 916.145, Florida Statutes, is
amended to read:

916. 145 Adiudieati-on—of—nReonrpetency—due—to—wental
HHness+— Dismissal of charges.--The charges agai nst any
def endant adj udi cated i nconpetent to proceed due to the
defendant's mental illness shall be disnissed without
prejudice to the state if the defendant remains inconpetent to
proceed 5 years after such determ nation, unless the court in
its order specifies its reasons for believing that the
defendant will become conpetent to proceed within the
foreseeable future and specifies the time within which the
defendant is expected to beconme conmpetent to proceed. The
charges agai nst the defendant are dism ssed without prejudice
to the state to refile the charges should the defendant be
decl ared competent to proceed in the future.

Section 14. Section 916.15, Florida Statutes, is
amended to read:

916. 15 Involuntary commtment of defendant adjudicated
not guilty by reason of insanity.--

(1) The determ nation of whether a defendant is not

guilty by reason of insanity shall be determ ned in accordance
34
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with Rule 3.217, Florida Rules of Crimnal Procedure

() A defendant who is acquitted of crimna

charges because of a finding of not guilty by reason of
insanity may be involuntarily committed pursuant to such
finding if the defendant is nentally ill and, because of the
illness, is manifestly dangerous to himself or herself or

ot hers.

(3) 2 Every defendant acquitted of crimnminal charges
by reason of insanity and found to neet the criteria for
i nvoluntary comm tnent nmay be committed and treated in
accordance with the provisions of this section and the
applicable Florida Rules of Crimnal Procedure. The
departrment shall admit a defendant so adjudicated to an
appropriate facility or programfor treatnent and shall retain
and treat such defendant. No later than 6 nonths after the
date of admission, prior to the end of any period of extended
conmtrment, or at any tinme the adm nistrator or designee shal
have determ ned that the defendant no | onger neets the
criteria for continued conmitnent placenent, the adm nistrator
or designee shall file a report with the court pursuant to the
applicable Florida Rules of Crimnal Procedure.

(A3 In all proceedings under this section
stbseet+on, both the defendant and the state shall have the
right to a hearing before the commtting court. Evidence at
such hearing may be presented by the hospital adm nistrator or
the adm nistrator's designee as well as by the state and the
def endant. The defendant shall have the right to counsel at
any such hearing. In the event that a defendant is determ ned
to be indigent pursuant to s. 27.52, the public defender shal
represent the defendant. The parties shall have access to the
defendant's records at the treating facilities and nmay

35
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i nterview or depose personnel who have had contact with the
defendant at the treating facilities.

Section 15. Section 916.16, Florida Statutes, is
amended to read:

916.16 Jurisdiction of committing court.--

(1) The committing court shall retain jurisdiction
over +nathe—ease—of any defendant involuntarily committed due

to a determination of inconpetency hoespittatzed—as—ineconpetent
to proceed due to a nental illness or beeauwse—of a finding of

not guilty by reason of insanity pursuant to this chapter. The
Ne—steh def endant may not be rel eased except by order of the
conmitting court. An Fhe adninistrative hearing exam ner does
not shat+ have ne jurisdiction to determ ne issues of

continuing comm tnent hespitatizatien or rel ease of any
defendant involuntarily conmitted agmtted pursuant to this

chapter.
(2) The committing court shall retain jurisdiction in
t he case of any defendant placed on conditional release

pursuant to s. 916.17. MNe Such defendant may not be rel eased

fromthe conditions of rel ease except by order of the
conmitting court.

Section 16. Section 916.17, Florida Statutes, is
amended to read:

916.17 Conditional release.--

(1) Except for an inmate also currently serving a

prison sentence, Fhe—ecomittingrcourt—ray order—a—condi-ttonal

treatwrent— the commtting court may order a conditiona

rel ease of any defendant in lieu of an involuntary conm tnent
36
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to a facility pursuant to s. 916.13 or s. 916.15 based upon an

approved plan for providing appropriate outpatient care and

treatnment. Upon a reconmendation that outpatient treatnent of
t he defendant is appropriate, a witten plan for outpatient
treatment, including recommrendations fromqualified
professionals, nust be filed with the court, with copies to
all parties. Such a plan nmay al so be submtted by the
defendant and filed with the court with copies to all parties.
The plan shall include:

(a) Special provisions for residential care or
adequat e supervision of the defendant.

(b) Provisions for outpatient nental health services.

(c) |If appropriate, recomendations for auxiliary
services such as vocational training, educational services, or

speci al medical care

In its order of conditional rel ease, the court shall specify
the conditions of rel ease based upon the rel ease plan and
shal |l direct the appropriate agencies or persons to submt
periodic reports to the court regarding the defendant's
conpliance with the conditions of the rel ease and progress in
treatment, with copies to all parties.

(2) Upon the filing of an affidavit or statenent under
oath by any person that the defendant has failed to conply
with the conditions of release, that the defendant's condition
has deteriorated to the point that inpatient care is required,
or that the release conditions should be nodified, the court
shall hold a hearing within 7 days after receipt of the
affidavit or statement under oath. After the hearing, the
court may nodify the rel ease conditions. The court may al so
order that the defendant be returned to the department if it

37
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is found, after the appointnment and report of experts, that

the person neets the criteria for involuntary conmitnment under

S. 916.13 or_s. 916.15 treatrent.

(3) If at any time it is deternmined after a hearing

t hat the defendant who has been conditionally rel eased under

subsection (1) no longer requires court-supervised foll owp

care, the court shall terminate its jurisdiction in the cause
and di scharge the defendant.

Section 17. Section 916.301, Florida Statutes, is
amended to read:

916. 301 Appoi ntnrent of experts.--

(1) Al evaluations ordered by the court under this

part must be conducted by qualified experts who have expertise

in evaluating persons with retardation or autism The agency

departrent shall nmintain and provide the courts annually wth
a list of available retardation and autism professionals who

are appropriately licensed and qualified to perform

eval uati ons of defendants alleged to be inconpetent to proceed
due to retardation or autism The courts nay use professionals
fromthis |list when appointing experts and ordering

eval uations under this part fer—defentdants—suspected—of—being
retardet—or—autistie.

(2) If a defendant's suspected nental condition is

retardation or autism the court shall appoint a panel of
experts consisting of: two—experts—one—ef—whomrust—be—the

(a)3) At least one, or at the request of any party,

two experts the—court—ray—appornt—one—atddi-tional—expert to
38
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eval uate the—defenrdant—TFhe—expert—appoirnted—by—the—court—w
evatuate whet her the defendant neets the definition of

retardation or autismand, if so, whether the defendant is
conpetent to proceed.
(b) 4 Fhe—devetoprental—services—program-SshaH—seteet

A psychol ogi st selected by the agency who is |icensed or

authorized by law to practice in this state, with experience
i n eval uating persons suspected of having retardation or
autism and a social service professional, with experience in
working with persons with retardation or autism te—evatuate
the—defendant.

1. tar The psychol ogi st shall eval uate whether the
def endant neets the definition of retardation or autism and,
if so, whether the defendant is inconpetent to proceed due to
retardation or autism

2.{by The social service professional shall provide a
soci al and devel opnental history of the defendant.

t5—AH—evalvatiens—ordered—by—the—court—rust—be—from
graH-et—experts—wth—expertence—+n—evatuatingpersons—with

: :
(3){6) The panel of experts nay exam ne the defendant

injail, in another appropriate local facility, in a facility

of the Departnent of Corrections, or on an outpatient basis.

(4 Experts Expert—witnesses appointed by the court

to evaluate the nmental condition of a defendant in a crinna

case shall be allowed reasonable fees for services rendered as
eval uators and as w tnesses, which shall be paid by the court.
State enpl oyees shall be paid expenses pursuant to s. 112.061.
The fees shall be taxed as costs in the case. In order for the
experts to be paid for the services rendered, the reports and

testinmony nust explicitly address each of the factors and

39
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follow the procedures set out in this chapter and in the
Florida Rules of Crimnal Procedure.

Section 18. Subsections (1) and (2) of section
916. 3012, Florida Statutes, are anmended to read:

916. 3012 Mental conpetence to proceed.--

(1) A defendant whose suspected nental condition is
retardation or autismis inconpetent to proceed within the
meani ng of this chapter if the defendant does not have
sufficient present ability to consult with the defendant's
awer with a reasonabl e degree of rational understanding or
if the defendant has no rational, as well as factual
under st andi ng of the proceedi ngs agai nst the defendant.

(2) +Fhe Experts in retardation or autism appointed

pursuant to s. 916.301, shall first consider whether the

def endant neets the definition of retardati on or autism and,
if so, consider the factors related to the i ssue of whether
t he defendant neets the criteria for conpetence to proceed as

described in subsection(l):—+hat—+s—whether—t+hedefendant—thas

Section 19. Section 916.302, Florida Statutes, is

amended to read:
916. 302 Involuntary conmm tnment of defendant determ ned
to be inconpetent to proceed due—to—+etardation—oer—autism --
(1) CRITERIA --Every defendant who is charged with a
felony and who is adjudicated fountd—te—be inconpetent to
proceed due to retardation or auti sm—pursuant—te—thi-s—ehapter
ant—the—apptcabteHorida—Rutes—ofCrmnal—Procedure- may be

involuntarily committed for training upon a finding by the
40
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court of clear and convincing evidence that:
(a) The defendant has retardation or autism s

retardetd—or—attistie;

(b) There is a substantial likelihood that in the near
future the defendant will inflict serious bodily harm on
hi nsel f or herself or another person, as evidenced by recent
behavi or causing, attenpting, or threatening such harm

(c) Al available, less restrictive alternatives,
i ncludi ng services provided in comunity residentia
facilities or other conmunity settings, which would offer an
opportunity for inprovenment of the condition have been judged
to be inappropriate; and

(d) There is a substantial probability that the
retardation or autism causing the defendant's inconpetence
will respond to training and the defendant will regain
conpetency to proceed in the reasonably foreseeable future.

(2) ADM SSION TO A FACILITY. --

(a) A defendant who has been charged with a felony and

who is found to be inconpetent to proceed due to retardation

or autism and who nmeets the criteria for involuntary
conmtrment to the agency departwent under the provisions of

this chapter, shall be committed to the agency departrent, and
t he agency departwent shall retain and provide appropriate

training for serwve the defendant. No |ater than 6 nonths after

the date of adnmission or at the end of any period of extended
conmitment or at any tinme the adm nistrator or designee shal
have determ ned that the defendant has regai ned conpetency to
proceed or no longer neets the criteria for continued
conmtrent, the admi nistrator or designee shall file a report
with the court pursuant to this chapter and the applicable
Florida Rules of Crimnal Procedure.
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(b) A defendant determned to be inconpetent to
proceed due to retardation or autism may be ordered by a

circuit court into a forensic seeure facility designated by

t he agency departwent for retarded or autistic defendants.
(c) The agency departyent may transfer a def endant

froma designated forensic seeure facility to another
designated forensic seedure facility and nust notify the court
of the transfer within 30 days after the transfer is
conpl et ed.

(d) The agency departyrent may not transfer a defendant
froma designated forensic seeure facility to a civil
nensecure facility without first notifying the court, and al
parties, 30 days before the proposed transfer. If the court

objects to the proposed transfer to—anonsecurefactHity, it
nmust send its witten objection to the agency departrent. The

agency departwrent may transfer the defendant unless it
receives the witten objection fromthe court within 30 days
after the court's receipt of the notice of the proposed
transfer.

(3) PLACEMENT OF DUALLY DI AGNOSED DEFENDANTS. - -

(a) If a defendant is both retarded or autistic and
mentally ill, evaluations nust address which condition is
primarily affecting the defendant's conmpetency to proceed.
Referral of the defendant should be nade to a civil or
forensic the facility er—program nost appropriate to address
t he synptoms which are the cause of the defendant's
i nconpet ence.

(b) Transfer fromone civil or forensic facility eofr

program to another civil or forensic facility er—program nay

occur when, in the departnent's and agency's judgnent, it is

in the defendant's best treatnment or training interests. The
42
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depart ment _and agency shall subnit an eval uati on _and

justification for the transfer to the court. The court may

consult with an outside expert if necessary. Transfer wll

requi re an amended order fromthe commtting court.

Section 20. Section 916.3025, Florida Statutes, is
amended to read:

916. 3025 Jurisdiction of conmtting court.--

(1) The committing court shall retain jurisdiction in
the case of any defendant found to be inconmpetent to proceed

due to retardation or autismand ordered into a forensic

seewre facility designated by the agency departrent for

retarded or autistic defendants. A Ne defendant nay not be

rel eased except by the order of the comitting court. An

adm ni strative hearing exan ner does not have jurisdiction to

determ ne issues of continuing comitnent or rel ease of any

defendant involuntarily commtted pursuant to this chapter

(2) The committing court shall retain jurisdiction in
t he case of any defendant placed on conditional release

pursuant to s. 916.304. Ne Such defendant may not be rel eased

fromthe conditions of rel ease except by order of the
conmitting court.
(3) The committing court shall consider a the petition

to involuntarily admt a defendant whose charges have been

di smissed to residential services provided by the agency

charges—have—been—di-saissedes and, when applicable, to continue

secure placenment of such person as provided in s. 916.303. The
conmitting court shall retain jurisdiction over such person so
Il ong as he or she remains in secure placenent or is on

conditional release as provided in s. 916.304. However, upon

request the court may transfer continuing jurisdiction to the
43
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court in the circuit where the defendant resides. The

def endant may not be rel eased froman order for secure

pl acenment except by order of the court.

Section 21. Section 916.303, Florida Statutes, is
amended to read:

916. 303 Determ nation of inconpetency due to
retardation or autism dism ssal of charges.--

(1) The charges agai nst any defendant found to be
i ncompetent to proceed due to retardation or autismshall be
di smissed without prejudice to the state if the defendant
remai ns i nconpetent to proceed within a reasonable tine after
such determination, not to exceed 2 years, unless the court in
its order specifies its reasons for believing that the
defendant will become conpetent to proceed within the
foreseeable future and specifies the time within which the
defendant is expected to beconme conmpetent to proceed. The
charges nmay be refiled by the state if agatnrst—the—defendant
are—ei-sm-ssed—wthout—prejudice—to—the——stateto—refitethe
eharges—shoutd t he defendant is be declared conpetent to

proceed in the future.

(2)a)y |If the charges are dismissed and if the
defendant is considered to |lack sufficient capacity to give
express and inforned consent to a voluntary application for
services and | acks the basic survival and self-care skills to
provide for his or her well-being or is likely to physically
injure himself or herself or others if allowed to remain at
liberty, the agency departwent, the state attorney, or the
defendant's attorney shall &y apply to the committing court
to involuntarily admt the defendant to residential services
pursuant to s. 393.11

(3)fby If the defendant is considered to need

44
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i nvoluntary residential services for reasons described in

subsection (2) under—s—393—3%+ and, further, there is a

substantial |ikelihood that the defendant will injure another
person or continues to present a danger of escape, and al

avail able |l ess restrictive alternatives, including services in
conmunity residential facilities or other community settings,
whi ch woul d of fer an opportunity for inproverment of the
condition have been judged to be inappropriate, then the

agency perser—er—ent-ty—FHng—the—peti-ton—unrder—s—393—4%,
the state attorney, or the defendant's counsel may requesti

petiti+en the comitting court to continue the defendant's

pl acenent in a secure facility er—proegram pursuant to this
part seet+en. Any placenent so continued under this subsection

nust be defenrdant—nveotuntariy—admtted—under—thi-s—paragraph
shat—have—his—or—her—status reviewed by the court at |east

annual ly at a hearing. The annual review and hearing shal

det ermi ne whet her the defendant continues to neet the criteria

described in this subsection fer—nvetuntary—residential

setviees and, if so, whether the defendant still requires

involuntary placement in a secure facility or program beeause

I . I I : . . s
HRAure—ethers—as—speeti+ed—n—s—393—31% and whet her the

defendant is receiving adequate care, treatnent, habilitation

and rehabilitation, including psychotropic nedication and

behavi oral programm ng. Notice of the annual review and

revi ew hearing shall be given to the state attorney and +te the

defendant's attorney. 1In no instance nay a defendant's

pl acenent in a secure facility or program exceed the maxi num

sentence for the crime for which the defendant was charged.
Section 22. Section 916.304, Florida Statutes, is
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anended to read:
916. 304 Conditional release.--

(1) Except for an inmate also currently serving a

prison sentence, the conmitting court may order a conditiona

rel ease of any defendant who has been found to be inconpetent

to proceed due to retardation or autism based on an approved
pl an for providing eenat+auAg community-based training. The
conmitting crimnal court may order a conditional release of

any defendant to a civil facility in lieu of an involuntary

conmitment to a forensic facility pursuant to s. 916. 302. Upon
a recomendati on that comunity-based training for the
defendant is appropriate, a witten plan for comunity-based
training, including recommendations fromqualified
professionals, my be filed with the court, with copies to al
parties. Such a plan may al so be submtted by the defendant
and filed with the court, with copies to all parties. The plan
nust shkaH- i ncl ude:

(a) Special provisions for residential care and
adequat e supervision of the defendant, including recomended
| ocation of placement.

(b) Recommendations for auxiliary services such as
vocational training, psychol ogical training, educationa

services, leisure services, and special nedical care.

In its order of conditional rel ease, the court shall specify
the conditions of rel ease based upon the rel ease plan and
shall direct the appropriate agencies or persons to submt
periodic reports to the courts regarding the defendant's
conpliance with the conditions of the rel ease and progress in
training, with copies to all parties.

(2) Upon the filing of an affidavit or statenent under
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oath by any person that the defendant has failed to conply
with the conditions of release, that the defendant's condition
has deteriorated, or that the rel ease conditions should be
nodi fied, the court shall hold a hearing within 7 days after
recei pt of the affidavit or statenent under oath. Wth notice

to the court, the agency may detain a defendant in a forensic

facility until the hearing occurs. After the hearing, the

court may nodify the rel ease conditions. The court may al so
order that the defendant be placed into nore appropriate
programs for further training or may order the defendant to be
conmitted returned to a forensic facility +hvetuntary
restdenttal—serviees—of—thedepartrent if it is found, after

t he appoi ntnent and report of experts, that the defendant

neets the criteria for placenent in a forensic facility

(3) If at any time it is deternmined after a hearing

t hat the defendant conditionally rel eased under subsection (1)

no | onger requires court-supervised foll owp care, the court
shall ternminate its jurisdiction in the cause and discharge
t he defendant.

Section 23. Section 921.137, Florida Statutes, is
amended to read:

921.137 Inposition of the death sentence upon a
mrentaty—retarded defendant with retardation prohibited.--

(1) As used in this section, the term"nenta

retardati on" neans significantly subaverage genera
intellectual functioning existing concurrently with deficits
i n adaptive behavi or and mani fested during the period from
conception to age 18. The term "significantly subaverage
general intellectual functioning," for the purpose of this
section, neans performance that is two or nore standard
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devi ations fromthe nean score on a standardi zed intelligence

test specified in the rules of the Agency for Persons with

Disabilities DBepartwent—of—Chitdren—and—+amty—Servi-ees. The

term "adaptive behavior,"” for the purpose of this definition,
neans the effectiveness or degree with which an individua

neets the standards of personal independence and socia

responsi bility expected of his or her age, cultural group, and
conmunity. The Agency for Persons with Disabilities Bepartrent
of—ehi+dren—and—+amty—Servieces shall adopt rules to specify

t he standardi zed intelligence tests as provided in this

subsecti on.

(2) A sentence of death may not be inmposed upon a
def endant convicted of a capital felony if it is deternined in
accordance with this section that the defendant has nental
retardation.

(3) A defendant charged with a capital felony who
intends to raise mental retardation as a bar to the death
sentence nust give notice of such intention in accordance with
the rules of court governing notices of intent to offer expert
testinmony regarding nmental health mitigation during the
penalty phase of a capital trial

(4) After a defendant who has given notice of his or
her intention to raise nental retardation as a bar to the
death sentence is convicted of a capital felony and an
advisory jury has returned a recommended sentence of deat h,

t he defendant nay file a nmotion to deterni ne whether the

def endant has nental retardation. Upon receipt of the notion,
the court shall appoint two experts in the field of mental
retardati on who shall evaluate the defendant and report their
findings to the court and all interested parties prior to the
final sentencing hearing. hbtmaghstanding s. 921.141 or s.
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921. 142, the final sentencing hearing shall be held wthout a
jury. At the final sentencing hearing, the court shal

consi der the findings of the court-appointed experts and

consi der the findings of any other expert which is offered by
the state or the defense on the issue of whether the defendant
has mental retardation. If the court finds, by clear and

convi nci ng evi dence, that the defendant has mental retardation
as defined in subsection (1), the court may not inpose a
sentence of death and shall enter a witten order that sets
forth with specificity the findings in support of the

det ermi nati on.

(5) |If a defendant waives his or her right to a
recommended sentence by an advisory jury following a plea of
guilt or nolo contendere to a capital felony and adjudication
of guilt by the court, or following a jury finding of guilt of
a capital felony, upon acceptance of the waiver by the court,
a defendant who has given notice as required in subsection (3)
may file a motion for a determ nation of nental retardation
Upon granting the notion, the court shall proceed as provided
i n subsection (4).

(6) I1f, following a recommendati on by an advisory jury
that the defendant be sentenced to life inprisonnent, the
state intends to request the court to order that the defendant
be sentenced to death, the state nmust informthe defendant of
such request if the defendant has notified the court of his or
her intent to raise nental retardation as a bar to the death
sentence. After receipt of the notice fromthe state, the
defendant may file a notion requesting a deternination by the
court of whether the defendant has nental retardation. Upon
granting the nmotion, the court shall proceed as provided in
subsection (4).

49
1:51 PM 03/ 24/ 06 $2010p- cf 00- kOa




© 00 N O O A~ W N P

W W N N N D N N NN DN DN P PP PP P PR
O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ O

Fl ori da Senate - 2006 PROPOSED COWM TTEE SUBSTI TUTE
Bill No. SB 2010

Bar code 112920
586- 1996A- 06

(7) The state nay appeal, pursuant to s. 924.07, a
determ nati on of nental retardation made under subsection (4).

(8) This section does not apply to a defendant who was
sentenced to death prior to the effective date of this act.

Section 24. Paragraphs (d), (e), (g), and (h) of
subsection (1), subsections (2), (3), and (4), paragraph (b)
of subsection (5), and paragraph (a) of subsection (6) of
section 985.223, Florida Statutes, are anended to read:

985.223 Inconpetency in juvenile delingquency cases.--

(1) If, at any tine prior to or during a delinquency
case, the court has reason to believe that the child naned in
the petition may be inconpetent to proceed with the hearing,
the court on its own nmotion nmay, or on the notion of the
child' s attorney or state attorney nust, stay all proceedings
and order an evaluation of the child' s nental condition

(d) For inconpetency evaluations related to nmental
illness, the Departnent of Children and Fam |y Services shal

mai ntain and annual ly provide the courts with a list of

avai | abl e mental health professionals who have conpleted a
trai ni ng program approved by the Departnment of Children and
Fam |y Services to performthe eval uations.

(e) For inconpetency evaluations related to nmental

retardation or autism the court shall order the Agency for

Persons with Disabilities Bevetoprental—bisabitties—Program
. o I . chi . .

to examine the child to determne if the child neets the

definition of "retardation" or "autism in s. 393.063 and, if
so, whether the child is conpetent to proceed wth delinquency
pr oceedi ngs.

(g) Immediately upon the filing of the court order
finding a child inconpetent to58roceed, the clerk of the court
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shall notify the Departnent of Children and Fanmily Services

and the Agency for Persons with Disabilities and fax or hand
deliver to the departnent and to the agency ef—chitdren—and
Famit+y—Serviees a referral packet that whieh includes, at a

m ni mum the court order, the chargi ng docunents, the

petition, and the court-appointed evaluator's reports.
(h) After placenment of the child in the appropriate
setting, the Departnent of Children and Family Services in

consultation with the Agency for Persons with Disabilities, as

appropriate, must, within 30 days after placenment of the

Bepartrent—ef—Enrtdren—and—tamty—Serviees—ptraces the child
prepare and submit to the court a treatnent or training plan

for the child' s restoration of conpetency. A copy of the
treatwrent pl an must be served upon the child' s attorney, the
state attorney, and the attorneys representing the Depart nent
of Juvenile Justice.

(2) Achild whe—ts—rentatHy—+H—oer—retarded- who is
adj udi cated i nconpetent to proceed, and who has comitted a
del i nquent act or violation of |law, either of which would be a
felony if committed by an adult, must be conmitted to the
Departnent of Children and Fam |y Services for treatnent or
training. A child who has been adjudi cated i nconpetent to
proceed because of age or immturity, or for any reason ot her
than for nental illness or retardation or autism nmust not be
conmitted to the department or to the Departnent of Children
and Family Services for restoration-of-conpetency treatnment or
training services. For purposes of this section, a child who
has comm tted a delinquent act or violation of [aw, either of
whi ch woul d be a misdeneanor if conmitted by an adult, nay not
be conmitted to the departnent or to the Departnent of
Children and Fanily Services for restoration-of-conpetency
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treatment or training services.
(3) If the court finds that a child has nental

illness, nmental retardation, or autism +s—HmeprtaHy—+H—or
retarded and adj udi cates the child inconpetent to proceed, the

court nust al so determ ne whether the child nmeets the criteria
for secure placement. A child nmay be placed in a secure
facility or programif the court nmakes a finding by clear and
convi nci ng evi dence that:

(a) The child has nental illness +s—+wenrtaty—+ and

because of the nmental illness; or the child has nmental

retardation or autism +s—rentat-y—+etarded and because of the

mental retardation or_ autism

1. The child is manifestly incapable of surviving with
the help of willing and responsible fanmily or friends,
i ncluding avail able alternative services, and without
treatment or training the child is likely to either suffer
fromneglect or refuse to care for self, and such negl ect or
refusal poses a real and present threat of substantial harmto
the child s well-being; or

2. There is a substantial likelihood that in the near
future the child will inflict serious bodily harmon self or
ot hers, as evidenced by recent behavi or causing, attenpting,
or threatening such harm and

(b) Al available less restrictive alternatives,
including treatnent or training in community residentia
facilities or comunity settings which would offer an
opportunity for inprovenent of the child' s condition, are
i nappropri ate.

(4) Achild who is determined to have nental illness,

nental retardation, or autism berentatty—itH—or—retarded, who

has been adjudi cated i nconpetent to proceed, and who neets the
52
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criteria set forth in subsection (3);- nust be commtted to the
Department of Children and Fami |y Servicess and receive

treatnment or training the—bPepartrent—ef—Chitdren—and—tamty
Setvieces—rust—t+reat—or—tratn—the—ehitd in a secure facility or

programthat whieh is the |least restrictive alternative
consistent with public safety. Any placenent of a child to a
secure residential program nust be separate from adult
forensic programs. |If the child attains conpetency, then
custody, case managenent, and supervision of the child will be
transferred to the departnment in order to continue delinquency
proceedi ngs; however, the court retains authority to order the
Department of Children and Family Services to provide
continued treatnent or training to nmaintain conpetency.

(a) A child adjudicated i ncompetent due to nental
retardation or autismmay be ordered into a secure program or
facility designated by the Departnment of Children and Famly

Services for retarded children with nental retardation or

autism

(b) A child adjudicated i nconpetent due to nenta
illness may be ordered into a secure programor facility
desi gnated by the Departrment of Children and Fanmily Services
for mentally ill children.

(c) Wienever a child is placed in a secure residentia
facility, the department will provide transportation to the
secure residential facility for adm ssion and fromthe secure
residential facility upon discharge.

(d) The purpose of the treatnment or training is the
restoration of the child' s conpetency to proceed.

(e) The service provider nust file a witten report
with the court pursuant to the applicable Florida Rules of
Juvenil e Procedure not later than 6 nmonths after the date of
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conmtrment, or at the end of any period of extended treatnent
or training, and at any time the Departnment of Children and
Fam |y Services, through its service provider determ nes the
child has attained conmpetency or no | onger neets the criteria
for secure placenent, or at such shorter intervals as ordered
by the court. A copy of a witten report evaluating the
child' s competency nmust be filed by the provider with the
court and with the state attorney, the child' s attorney, the
departnent, and the Departnent of Children and Famly
Ser vi ces.

(5)

(b) \Whenever the provider files a report with the
court informing the court that the child will never becone
conpetent to proceed, the Department of Children and Family
Services will devel op a discharge plan for the child prior to

any hearing determ ning whether the child will ever becone

conpetent to proceed and send the—FheDbepartrent—of—Chitdren
ant—Famty—Serviecesnust—send—thepreposed—discharge plan to

the court, the state attorney, the child' s attorney, and the
attorneys representing the Departnent of Juvenile Justice. The
provider will continue to provide services to the child unti
the court issues the order finding the child will never becone
conpetent to proceed.

(6)(a) If achildis determned to have nental

illness, nental retardation, or autism be+wenrtaHy—+H—or
retarded and is found to be inconpetent to proceed but does

not nmeet the criteria set forth in subsection (3), the court
shall comit the child to the Department of Children and

Fam |y Services and shall order the Departnent of Children and
Fam |y Services to provide appropriate treatnent and training
in the comunity. The purpose gz the treatnent or training is
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the restoration of the child' s conpetency to proceed.

Section 25. Paragraph (b) of subsection (14) of
section 287.057, Florida Statutes, is anended to read:

287.057 Procurement of commpdities or contractua
services. - -

(14)

(b) Notwithstandi ng paragraph (a), the Departnent of
Children and Fanmily Services may enter into agreenments, not to
exceed 20 years, with a private provider to finance, design
and construct a forensic treatnent facility, as defined in s.
916. 106(10) s—946—166(8), of at |east 200 beds and to operate
all aspects of daily operations within the forensic treatnent
facility. The selected contractor is authorized to sponsor the
i ssuance of tax-exenpt certificates of participation or other
securities to finance the project, and the state is authorized
to enter into a | ease-purchase agreenment for the forensic
treatnment facility. This paragraph expires July 1, 2006.

Section 26. Paragraph (r) of subsection (3) of section
408.036, Florida Statutes, is amended to read:

408.036 Projects subject to review, exenptions.--

(3) EXEMPTIONS. --Upon request, the follow ng projects
are subject to exenption fromthe provisions of subsection
(1):

(r) For beds in state nental health treatnent
facilities operated under s. 394.455(30) and state nenta
health forensic facilities operated under chapter 916 s+
916-106{(8).

Section 27. Paragraph (a) of subsection (4) of section
943. 0585, Florida Statutes, is anended to read:

943. 0585 Court-ordered expunction of crimnminal history
records.--The courts of this state have jurisdiction over
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their own procedures, including the nmaintenance, expunction
and correction of judicial records containing crininal history
information to the extent such procedures are not inconsistent
with the conditions, responsibilities, and duties established
by this section. Any court of conpetent jurisdiction nmay order
a crimnal justice agency to expunge the criminal history
record of a minor or an adult who conplies with the

requi renents of this section. The court shall not order a
crimnal justice agency to expunge a crimnal history record
until the person seeking to expunge a crimnal history record
has applied for and received a certificate of eligibility for
expunction pursuant to subsection (2). A criminal history
record that relates to a violation of s. 393.135, s. 394.4593,
s. 787.025, chapter 794, s. 796.03, s. 800.04, s. 817.034, s.
825. 1025, s. 827.071, chapter 839, s. 847.0133, s. 847.0135,
S. 847.0145, s. 893.135, s. 916.1075, or a violation
enunerated in s. 907.041 nay not be expunged, wi thout regard
to whet her adjudication was withheld, if the defendant was
found guilty of or pled guilty or nolo contendere to the

of fense, or if the defendant, as a minor, was found to have
conmitted, or pled guilty or nolo contendere to comm tting,
the of fense as a delinquent act. The court may only order
expunction of a crimnal history record pertaining to one
arrest or one incident of alleged crimnal activity, except as
provided in this section. The court nay, at its sole

di scretion, order the expunction of a crininal history record
pertaining to nore than one arrest if the additional arrests
directly relate to the original arrest. If the court intends
to order the expunction of records pertaining to such
additional arrests, such intent rmust be specified in the
order. A crimnal justice ageng% nmay not expunge any record
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pertaining to such additional arrests if the order to expunge
does not articulate the intention of the court to expunge a
record pertaining to nore than one arrest. This section does
not prevent the court fromordering the expunction of only a
portion of a crimnal history record pertaining to one arrest
or one incident of alleged crimnal activity. Notw thstandi ng
any law to the contrary, a crimnal justice agency nmay conply
with laws, court orders, and official requests of other
jurisdictions relating to expunction, correction, or
confidential handling of criminal history records or

i nformation derived therefrom This section does not confer
any right to the expunction of any crimnal history record,
and any request for expunction of a crimnal history record
may be denied at the sole discretion of the court.

(4) EFFECT OF CRIM NAL HI STORY RECORD EXPUNCTI ON. - - Any
crimnal history record of a minor or an adult which is
ordered expunged by a court of conpetent jurisdiction pursuant
to this section nust be physically destroyed or obliterated by
any crimnal justice agency having custody of such record,;
except that any crimnal history record in the custody of the
department must be retained in all cases. A crimnal history
record ordered expunged that is retained by the department is
confidential and exenpt fromthe provisions of s. 119.07(1)
and s. 24(a), Art. | of the State Constitution and not
avai l abl e to any person or entity except upon order of a court
of competent jurisdiction. A crimnal justice agency may
retain a notation indicating conpliance with an order to
expunge.

(a) The person who is the subject of a crimna
history record that is expunged under this section or under
ot her provisions of law, including forner s. 893.14, forner s.
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901.33, and forner s. 943.058, may lawfully deny or fail to
acknow edge the arrests covered by the expunged record, except
when the subject of the record:

1. |Is a candidate for enploynent with a crimna
justice agency;

2. |Is a defendant in a crimnal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943.059;

4. 1s a candidate for admission to The Florida Bar

5. Is seeking to be enployed or licensed by or to
contract with the Department of Children and Fanmily Services
or the Department of Juvenile Justice or to be enployed or
used by such contractor or licensee in a sensitive position
havi ng direct contact with children, the devel opmentally
di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063, s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4),
chapter 916 s—946-—166(30)—and—<{313), s. 985.407, or chapter
400; or

6. |Is seeking to be enployed or licensed by the
Depart nent of Education, any district school board, any
uni versity | aboratory school, any charter school, any private
or parochial school, or any | ocal governnental entity that
licenses child care facilities.

Section 28. Paragraph (a) of subsection (4) of section
943.059, Florida Statutes, is anended to read:

943. 059 Court-ordered sealing of crimnal history
records.--The courts of this state shall continue to have
jurisdiction over their own procedures, including the
mai nt enance, sealing, and correction of judicial records
containing crimnal history information to the extent such
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procedures are not inconsistent with the conditions,
responsibilities, and duties established by this section. Any
court of conpetent jurisdiction may order a crimnal justice
agency to seal the crimnal history record of a m nor or an
adult who conplies with the requirenents of this section. The
court shall not order a crimnal justice agency to seal a
crimnal history record until the person seeking to seal a
crimnal history record has applied for and received a
certificate of eligibility for sealing pursuant to subsection
(2). Acrimnal history record that relates to a violation of
s. 393.135, s. 394.4593, s. 787.025, chapter 794, s. 796.03,
s. 800.04, s. 817.034, s. 825.1025, s. 827.071, chapter 839,
s. 847.0133, s. 847.0135, s. 847.0145, s. 893.135, s.

916. 1075, or a violation enunerated in s. 907.041 may not be
seal ed, without regard to whether adjudication was wi thheld,
if the defendant was found guilty of or pled guilty or nolo
contendere to the offense, or if the defendant, as a m nor
was found to have committed or pled guilty or nolo contendere
to commtting the offense as a delinquent act. The court may
only order sealing of a crimnal history record pertaining to
one arrest or one incident of alleged crininal activity,
except as provided in this section. The court may, at its sole
di scretion, order the sealing of a crimnal history record
pertaining to nore than one arrest if the additional arrests
directly relate to the original arrest. If the court intends
to order the sealing of records pertaining to such additiona
arrests, such intent nust be specified in the order. A
crimnal justice agency may not seal any record pertaining to
such additional arrests if the order to seal does not
articulate the intention of the court to seal records
pertaining to nore than one arrest. This section does not
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prevent the court fromordering the sealing of only a portion
of a crimnal history record pertaining to one arrest or one
incident of alleged crimnal activity. Notw thstandi ng any | aw
to the contrary, a crimnal justice agency nmay conmply with

| aws, court orders, and official requests of other
jurisdictions relating to sealing, correction, or confidentia
handl i ng of crimnal history records or infornmation derived
therefrom This section does not confer any right to the
sealing of any crimnal history record, and any request for
sealing a crimnal history record may be denied at the sole
di scretion of the court.

(4) EFFECT OF CRIM NAL HI STORY RECORD SEALI NG --A
crimnal history record of a minor or an adult which is
ordered sealed by a court of competent jurisdiction pursuant
to this section is confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
and is available only to the person who is the subject of the
record, to the subject's attorney, to crimnal justice
agencies for their respective crinmnal justice purposes, or to
those entities set forth in subparagraphs (a)l., 4., 5., and
6. for their respective licensing and enpl oynent purposes.

(a) The subject of a crimnal history record seal ed
under this section or under other provisions of |aw, including
former s. 893.14, former s. 901.33, and forner s. 943.058, may
lawfully deny or fail to acknow edge the arrests covered by
the seal ed record, except when the subject of the record:

1. |Is a candidate for enmploynent with a crimna
justice agency;

2. |Is a defendant in a crimnal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943.0585;
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4. 1s a candidate for adnmission to The Florida Bar

5. Is seeking to be enployed or licensed by or to
contract with the Department of Children and Fanmily Services
or the Department of Juvenile Justice or to be enployed or
used by such contractor or licensee in a sensitive position
havi ng direct contact with children, the devel opmentally
di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063, s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415. 103, chapter 916 s—946-—166(10)—and—+{(313), s. 985.407, or
chapter 400; or

6. |Is seeking to be enployed or licensed by the
Depart nent of Education, any district school board, any
uni versity | aboratory school, any charter school, any private
or parochial school, or any local governnental entity that
licenses child care facilities.

Section 29. This act shall take effect upon beconing a

| aw.
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